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 Another began including an in-
troduction after hearing a program 
by renowned writing instructor and 
author Bryan Garner. She states that 
Mr. Garner “always states the issue 
right up front and could not conceive 
that a brief would start without a 
statement of the issue.” She noted 
that the Florida appellate rules ap-
pear to cover Mr. Garner’s concern by 
requiring that the issues be set out 
in the table of contents, but she still 
includes an “Introductory Statement 
and Question Presented” section 
before the statement of the case and 
facts.
 Several other contributors empha-
sized that a good introduction must 
be concise and focused. If the intro-
duction is too long, it undermines its 
purpose and begins to resemble a mis-
placed summary of the argument. The 
acceptable length varied dramatically 
(from one to two sentences to three 
pages), although most believed that 
one to three paragraphs are enough.
 Contributors had varying thoughts 
about how an introduction differs 
from the summary of the argument. 
One practitioner stated that “[u]nlike 
the summary of the argument, which 
I really use to boil down the legal 
arguments into a concise form, the 
introduction is more a chance to set 

the theme using the best facts and 
law.” Another stated that the sum-
mary of argument “assumes a work-
ing knowledge of the facts in the case.” 
She noted that in contrast with an 
introduction, the summary of the ar-
gument flows (a) from the statement 
of the case and facts, and (b) into the 
argument. Another stated that unlike 
the paragraph long introduction that 
he uses, “[a] summary of the argu-
ment is longer, more technical, and 
will perhaps make sense only after 
reading the statement of the case.” He 
further noted that “sometimes judges 
read the summary of the argument 
before reading the facts, but with a 
good introduction they won’t need to 
do that.”

B. Those Who Use Separate 
Introductions Under Certain 
Circumstances
 One practitioner stated that he 
always uses an introduction when 
representing an appellant, although 
he finds them “far less useful when 
representing an appellee.” He wisely 
noted that you must know your 
audience: “The particular form of 
the introduction and its substance 
will vary with the particular court, 
based on my own view of the court’s 
tolerance for what might appear to be 
some degree of argument at a place 
where a statement of facts or case is 
ordinarily expected.”
 Another practitioner stated that 

he would like to not use separate 
introductions given that they are not 
expressly authorized, but because his 
opponent often will have an introduc-
tion, sometimes he feels compelled to 
have his own. He generally tries to 
use a “one-paragraph introduction 
(always less than a page) that is not 
argument but tries to state the issue 
and a roadmap on how my Statement 
of the Facts will be organized.” He be-
lieves that most introductions are just 
another summary of the argument. 
One practitioner stated that he only 
uses a separate introduction section 
when he feels like he is “in trouble” 
and needs “to dramatically re-frame 
the appeal.” He acknowledged that 
his introductions “border on the ar-
gumentative.”

C. Those Who Seldom Or Never 
Use Separate Introductions
 The most common comment of 
those who do not use introductions 
is that they are not expressly autho-
rized under the state or federal rules. 
Several practitioners noted that in-
troductions are largely superfluous “if 
everything one would have included 
in the introduction simply appears 
in the brief where it is supposed to 
appear.” 
 Others believe that the purpose 
of a separate introduction can be 
accomplished at the beginning of 
the statement of the case and facts. 
As one practitioner put it: “I think a 
well-done Statement of the Case can 
introduce the issues in a sentence or 
two, so that what follows make sense.” 
Another stated: “I only use intros in 
my statement of facts to give a gen-
eral overview of the case so that the 
court knows where I am going. I make 
it neutral and cite to the record. I do 
not include an argumentative intro 
that precedes my facts . . . but I’m 
seeing them more and more.”

So What Do the Judges Think?
 Several of the current and former 
judges I spoke to had strong opinions 
that introductions are not appropri-
ate in appellate briefs. Judge Peter 
Webster of the First District Court 
of Appeal said that he does not need 
an introduction because after see-
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ing the issues presented in the table 
of contents, he knows for the most 
part what the case involves. He be-
lieves that it is far more important 
for practitioners to keep their briefs 
brief. An introduction is just one 
more thing to read.4 Moreover, Judge 
Webster’s reading of Rule 9.210 is 
that it provides an exclusive list of 
what a brief should contain.5 He sees 
the idea of using introductions as an 
end run around the rule requiring 
the summary of the argument to be 
after the statement of the case and 
facts. Judge Webster noted that most 
experienced appellate judges and law 
clerks will rarely pick up a brief and 
read it from front to back. The briefs 
are more often used as a resource to 
see the specific arguments of the par-
ties. Thus, the intent behind including 
an introduction is often lost on the 
judges who rely upon the briefs only 
for specific purposes.
 Judge Frank Shepherd of the Third 
District Court of Appeal agreed with 
Judge Webster’s reading of Rule 9.210 
as an exclusive list. He said that he 
commonly sees introductions in ap-
pellate briefs and finds them most 
often to be annoying and not helpful 
or persuasive. He stated that occasion-
ally there might be a very complex 
criminal case involving multiple 
defendants and issues where an in-
troduction could be useful. But most 
often he finds them unnecessary and 
indicative of a practitioner who is un-
skilled and unfamiliar with appellate 
advocacy or who has not focused on 
the thrust of his or her appeal or peti-
tion. He said that if any introduction 
of the issues is warranted, it can be 
accomplished in the beginning of the 
statement of the case and the facts. 
Adding a separate “Introduction” sec-
tion unnecessarily lengthens the brief.
 Larry Klein, a former judge on the 
Fourth District Court of Appeal, is 
also wary of introductions. He noted 
that most judges are going to rely on 
a bench memo of some sort to provide 
an introduction, which will often sim-

ply be an unbiased statement of the 
issues provided by the staff attorneys. 
It is more important for the briefs to 
correctly identify those issues and to 
concisely state the arguments. Judge 
Klein raised a good question for those 
who believe introductions are im-
portant: if they are so helpful to the 
courts, why are they not included in 
the appellate rules? Judge Klein does 
believe that it is important to insert 
a separate statement of the points on 
appeal at the beginning of the state-
ment of the case and facts. By so doing, 
the brief informs the reader of the 
important issues before the reader 
delves into the facts. 
 On the other hand, a few appellate 
judges I spoke to have found intro-
ductions to be quite helpful if done 
correctly. Judge Ed LaRose of the 
Second District Court of Appeal said 
that he appreciates an introduction in 
the brief if it helps him focus on the 
key issues of what the case is about, 
therefore making it easier to under-
stand what he is reading. He believes 
that an introduction is not helpful if 
it is long or overly argumentative.
 Former Supreme Court Justice 
Raoul Cantero, who has returned to 
private practice and is the current 
chair of The Florida Bar’s Appellate 
Practice Section, believes that the 
use of an introduction is “critical” to 
“provide context to the court for the 
facts they are about to read.” He states 
that “the judges can’t understand the 
facts unless they understand why 
they are reading them.” His introduc-
tions usually include two paragraphs: 
one to discuss the general nature of 
the case and some basic background, 
and another discussing the issues on 
appeal.
 Other judges were more ambiva-
lent about the issue. Judge Chris 
Altenbernd of the Second District 
Court of Appeal believes that using 
a separate introduction is fine as 
long as it is brief and not overly ar-
gumentative, which can immediately 
turn the reader off. Judge Altenbernd 
noted that because most appellate 
judges (including those in the Second 
District) rely to some extent on a sum-
mary prepared by staff attorneys, the 

writer may want to put the introduc-
tion into the first paragraph of the 
statement of facts. If an introduction 
is placed in a separate section, it 
might not make the summary. In the 
Second District, the required portions 
of a litigant’s brief are not edited so 
including a brief introduction in the 
statement of facts would necessarily 
be included in the staff summary.
 Judge Richard Suarez of the Third 
District Court of Appeals does not 
have a problem with the use of an in-
troduction in an appellate brief unless 
the intro is too argumentative or goes 
on for several pages. To be effective, 
Judge Suarez believes that the intro-
duction should give a quick overview 
of what he is about to read. If done 
right, it allows him to connect ideas 
to the facts presented. If the introduc-
tion is too argumentative or long, he 
will usually skip over it. Judge Suarez 
cautioned those practitioners who 
incorporate an introduction into the 
statement of facts to be careful not to 
undermine the statement of facts by 
including argument. In his opinion, 
the statement of the facts should 
provide an objective, straight-forward 
assessment of the facts pertinent to 
the appeal based precisely on what 
the record reflects. 
 Judge Alan Lawson of the Fifth 
District Court of Appeals emphasized 
that, whether done in a separate 
introduction or at the start of the 
statement of the case and facts, it 
is important to let the reader know 
what the case is about in order to put 
the statement of the facts in context. 
Judge Lawson often reads the parties’ 
briefs before he receives the memo-
randum from court staff, but has not 
noticed many stand alone introduc-
tions. He feels that the purpose of a 
separate introduction can be accom-
plished through a good statement of 
the case and facts.

What About the Law 
Clerks?
 Prior to starting private practice, 
I served as a law clerk for two years. 
Unfortunately,	 I	 am	 far	 enough	 re-
moved that I cannot even remember 
whether I saw introductions in ap-
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pellate briefs much less whether I 
felt that they were helpful and per-
suasive. I did, however, keep copies 
of a few briefs that I considered to be 
outstanding examples of legal writ-
ing. Half of them contained introduc-
tions and the other half did not. The 
briefs that contained introductions 
tended to be longer and involved more 
complex civil issues, whereas the ones 
that did not were typically shorter 
and more straightforward.
 Other current and former law 
clerks I spoke to were generally 
receptive to the use of separate in-
troductions. One former clerk for the 
Eleventh Circuit Court of Appeals 
said that he liked introductions 
because they allowed him to get a 
quick assessment of what the case 
was about and what the parties were 
going to argue. The introductions or 
lack thereof would sometimes dictate 
whether he worked on a particular 
case or set it aside in favor of another. 
 A current Florida Supreme Court 
law clerk who has worked for several 
different justices thinks that intro-
ductions are great in that they give 
the reader a snapshot of the case and 
the issues. She said that she surpris-
ingly does not see them that often 
in briefing to the Florida Supreme 
Court. A similar comment was made 
by a former Florida Supreme Court 
law clerk. She stated that introduc-
tions were not common and that she 
even distinctly remembers a couple of 
cases where she wished introductions 
had been used. That said, this former 
law clerk felt that introductions are 
not appropriate for all appellate 
briefs. Only those appeals involving 
difficult, complex issues or nuanced 
areas of the law actually merit a quick 
overview of the case or the law at is-
sue.
 A law clerk currently working at 
the Fifth District Court of Appeal said 
that she prefers a quick snapshot of 
the case in a separate introduction 
as opposed to in the opening para-
graph of the statement of the case 

and facts. She believes that having a 
separate introduction eliminates the 
possibility that argument can show up 
in the statement of the case and facts, 
which causes her to be less trusting 
of the author’s statement of the facts. 
She emphasized that the introduction 
should not exceed a paragraph. In her 
opinion, if the introduction goes be-
yond a paragraph or includes too much 
argument, it becomes distracting.

So What’s An Appellate 
Practitioner To Do?
 A practitioner’s brief is likely to be 
read by several different people (in-
cluding the client), all of whom have 
their own ideas about what the brief 
should or should not contain. Nearly 
every reader seems to agree, however, 
that introducing the case or the issues 
in some manner before providing 
the facts is helpful. Whether you do 
this through a separate introduction 
or not is, to some extent, a matter 
of style and personal preference. As 
long as your ultimate goal is to make 
the reader’s job easier (as opposed to 
simply rebuking your opponent with 
repetitive argument), the reader 
should appreciate your efforts.
 If you decide to use a separate 
introduction, keep it short and make 
it more informative than argumenta-
tive. The ultimate goal is to help the 
reader better receive and understand 
the information and arguments con-
tained in the more detailed portions 
of your brief. An overly argumentative 
or lengthy introduction is likely to 
create more confusion than clarity.
If you have concerns about using a 
separate introduction, an alternative 
approach is to provide a paragraph in 
your statement of the case and facts 
that succinctly introduces the issues 
presented and what your client is ul-
timately requesting of the court. That 
information is, after all, purely fac-
tual. If you go this route, take care not 
to be too argumentative in framing 
the issues. The last thing you want 
to do is have the reader lose trust in 
your statement of the case and facts 
because you were overzealous in its 
opening paragraph. Remember that 
when dealing with the statement of 

the case and facts, understated advo-
cacy works best.
 Lastly, know your audience. De-
velop a sense of what works where. 
Unless	 the	 rules	 are	 amended	 to	
require a specific type of introduction 
in appellate briefs, each practitioner 
will have to make up his or her own 
mind as to how to approach this issue 
given the circumstances presented. 
What may work well in one case or 
court, may not work well in another. 
 In closing, I would like to thank ev-
eryone who contributed to this article. 
If you would like to comment on this 
subject, please email me at lcurry@
hwhlaw.com. If I receive enough com-
ments, I’ll try to provide an update in 
a later edition of The Record.

Lance Curry practices commercial 
and appellate litigation at Hill Ward 
Henderson in Tampa, Florida. Prior to 
joining Hill Ward Henderson in 2003, 
Lance served as a staff attorney to 
Justice Charles T. Wells at the Florida 
Supreme Court. Lance is an honors 
graduate of the University of Florida 
College of Law, where he served as a 
member of the Florida Law Review. 

Endnotes:
1  Fla. R. App. P. 9.210(b)-(c). Rule 9.210 states 
in pertinent part:

(b) Contents of Initial Brief. The initial 
brief shall contain the following, in order:
(1) A table of contents listing the issues pre-
sented for review, with references to pages.
(2) A table of citations with cases listed 
alphabetically, statutes and other authori-
ties, and the pages of the brief on which 
each citation appears. See rule 9.800 for a 
uniform citation system.
(3) A statement of the case and of the facts, 
which shall include the nature of the case, 
the course of the proceedings, and the dis-
position in the lower tribunal. References 
to the appropriate volume and pages of the 
record or transcript shall be made.
(4) A summary of argument, suitably para-
graphed, condensing succinctly, accurately, 
and clearly the argument actually made in 
the body of the brief. It should not be a mere 
repetition of the headings under which the 
argument is arranged. It should seldom 
exceed 2 and never 5 pages.
(5) Argument with regard to each issue 
including the applicable appellate standard 
of review.
(6) A conclusion, of not more than 1 page, 
setting forth the precise relief sought.
(c) Contents of Answer Brief. The an-
swer brief shall be prepared in the same 
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manner as the initial brief; provided that 
the statement of the case and of the facts 
may be omitted.

2  The “introduction” discussed in this article 
is not to be confused with what some practitio-
ners call a “preliminary statement,” a section 
used to identify the parties and the manner in 
which the record is cited. An introduction in an 
appellate brief—in the eyes of most who use 
them—provides a short statement of the issues 
and key arguments on appeal at the outset of 
the brief. 
3  Rule 28 of the Federal Rules of Appellate 
Procedure states in pertinent part:
(a) Appellant’s Brief. The appellant’s brief 
must contain, under appropriate headings and 
in the order indicated:

(1) a corporate disclosure statement if re-
quired by Rule 26.1;
(2) a table of contents, with page references;
(3) a table of authorities—cases (alphabeti-
cally arranged), statutes, and other authori-
ties—with references to the pages of the 
brief where they are cited;
(4) a jurisdictional statement . . . ;
(5) a statement of the issues presented for 
review;
(6) a statement of the case briefly indicating 
the nature of
the case, the course of proceedings, and the 
disposition below;
(7) a statement of facts relevant to the is-
sues submitted for review with appropriate 
references to the record (see Rule 28(e));
(8) a summary of the argument, which must 
contain a succinct, clear, and accurate state-
ment of the arguments made in the body of 
the brief, and which must not merely repeat 
the argument headings;
(9) the argument . . . ;
(10) a short conclusion stating the precise 
relief sought; and
(11) the certificate of compliance, if required 
by Rule 32(a)(7).
(b) Appellee’s Brief. The appellee’s brief 
must conform to the requirements of Rule 
28(a)(1)–(9) and (11), except that none of the 
following need appear unless the appellee is 
dissatisfied with the appellant’s statement:
(1) the jurisdictional statement;
(2) the statement of the issues;
(3) the statement of the case;
(4) the statement of the facts; and
(5) the statement of the standard of review.

4  One practitioner noted that her partner, a 
former judge on the First District, also disliked 
introductions and considered their use as one 
of his pet peeves.
5  A former judge from the Eleventh Circuit 
Court of Appeals had a similar reading of the 
federal rule. He stated that under the federal 
rule, “no ‘introduction’ [is] permitted.”
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in Florida
by R. Lainie Wilson Harris, Esq.

 On July 1, 2010, The Florida Su-
preme Court adopted five new rules 
of appellate procedure relating to 
mediation rules, eligibility for me-
diation, mediation procedures, ap-
pointment and compensation of the 
mediator, and completion of appellate 
mediation.1 Although the rules are 
new, in Florida, the concept of appel-
late mediation is not new. The First 
and Fourth District Courts of Appeal 
initiated in-house appellate media-
tion programs in the mid-90s, and the 
Fifth District started a program in 
2001. The benefits of appellate media-
tion have long been apparent, but in 
the face of budgetary constraints both 
the First and Fourth DCA programs 
were shut down in 2000 and 2001, 
leaving the Fifth DCA with the only 
functioning mediation program. 2

 The First DCA’s now-defunct pro-
gram was started in 1996 and pat-
terned after the successful program 
utilized	by	the	United	states	Court	
of Appeals for the Eleventh Circuit in 
Atlanta.4 The First DCA program was 
operated in-house by the court, such 
that the Court employed first one, 
then two mediators who reviewed, 
selected, and mediated cases.5 The 
program was successful, settling 
approximately seventy-five percent 
of the cases selected for manda-
tory mediation.6 Like in the Eleventh 
Circuit, the process was mandatory 
for those cases selected as eligible 
and free to participants. In contrast, 
while the process is also mandatory 
for cases selected, the Fifth DCA does 
not conduct mediation itself, and 
participants must share the certified 
mediator’s fee.7 
 As of July 1, 2010, there are new 
rules for appellate mediation ap-
plicable throughout the state and in 
all the district courts of appeal. Rule 
9.700 sets out appellate mediation 
rules, beginning with the application 

of the rules not just to district courts 
of appeal and the Florida Supreme 
Court, but also to circuit courts ex-
ercising review jurisdiction under 
Florida Rule of Appellate Procedure 
9.030(c). Different from the DCA in-
house mediation programs, pursuant 
to the new rule, appellate mediation 
is not mandatory. Instead, the court 
or a party may refer a case to media-
tion and either party may object to 
the referral.8 The Florida Supreme 
Court modified the rule to allow for 
mediation to be delayed, if requested 
by the parties, until after briefing has 
been completed. It was observed that:

Unlike	 an	 initial	 proceeding	 .	 .	 .	
a controversy on appeal has been 
resolved in favor of one party over 
the other, [and] [t]he viability of 
[appellate] mediation . . . may not 
be apparent to the parties. Instead, 
that may not occur until after the 
briefs have been filed, reflecting 
the issues upon which review is 
sought as well as the strengths 
and weaknesses of the parties’ 
arguments. To accommodate the 
distinction between trial court 
and appellate mediation, proposed 
appellate rule 9.700 including 
subdivisions (c)(Applicability) and 
(d)(Referral), is modified to permit 
the parties to agree to postpone 
mediation until after the time for 
filing briefs has expired.9 

 There is a significant timing effect 
on appellate proceedings under the 
new rules. Specifically, a motion for 
mediation filed within 30 days of the 
notice of appeal tolls all deadlines 
under “these rules” until it is ruled 
upon. And, “all times under these 
rules for the processing of cases shall 
be tolled for the period of time from 
the referral of a case to mediation 
until mediation ends pursuant to 
section 44.404, Florida Statutes.”10 


